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TREATIES AS SOURCES OF INTERNATIONAL LAW. 



By Edwin Maxey, M. Dip., LL. D., Prof. International Law,. 
W. Va. University. 



As consent is the basis of international law, and as a treaty is 
one of the most binding forms in which a state can express its 
consent, we naturally look to treaties as one of the sources of 
international law. And we are necessarily concerned with valid 
treaties ; for invalid treaties cannot well be the source of anything, 
except dispute. What then constitutes a valid treaty ? A treaty, 
in common with all other forms of contract, must have parties 
of legal capacity to enter into this form of contract. The only 
parties having legal capacity for this purpose are independent 
states. The consent need not be such as is necessary to the 
validity of a contract between individuals. In the latter case, 
duress renders the contract voidable, but not so in the case of 
treaties. Treaties made at the close of wars are usually made 
under duress, but so long as that duress is not applied to the 
person of the individual making the treaty, it does not affect the 
validity of the treaty. We do not need to go far for examples in 
support of this proposition — the treaty between France and 
Germany at the close of the Franco-Prussian war was un- 
doubtedly made under duress, so was our treaty with Spain at 
the end of the Spanish-American war, but no one would question 
their validity on that ground. The code of ethics between na- 
tions has in this respect trailed behind that governing indi- 
viduals. 

Fraud vitiates a treaty as it does a contract between individ- 
uals. If, for instance, in the negotiating of a boundary treaty, 
the consent of one of the parties to a particular line were given 
upon the basis of a forged map offered by the other party as 
genuine, knowing it to be forged, the treaty would be voidable 
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at the option of the deceived party, as soon as the facts were 
known. 

The question of consideration need not enter in determining 
the validity of a treaty. As in the case of contracts of record, 
consideration is conclusively presumed. 

The object for which a treaty is entered into must be legal. 
Thus a treaty for the purpose of rendering piracy lawful or of 
giving to any nation the exclusive jurisdiction over the high 
seas would be so out of conformity with the well settled prin- 
ciples of international law as to be void. 

A treaty to be valid must be entered into by an agent having 
sufficient authority or else ratified by the treaty-making power 
within the state. Though formerly it was not at all uncommon 
for treaties to be negotiated directly by sovereigns so that when- 
ever an agreement was reached by them, the treaty was complete 
and binding, it is now almost the invariable rule to have the 
treaty negotiated by either a special envoy or through the de- 
partment of foreign affairs and before the result of their labors 
becomes binding it must be ratified. In the United States, all 
treaties must be ratified by a two-third majority of the Senate 
before they become binding. 

No specific form is necessary to the validity of treaties; 
though as a matter of practice, treaties are always committed 
to writing. 

But, given a valid treaty, to what extent is it a source of in- 
ternational law? This depends measurably upon the nature of 
the business concerning which the treaty is made; the 
importance and number of the parties to it; the purpose and 
wording of the treaty. 

A treaty may be concerning matters which are local and 
transitory, in which case it is of very little consequence when 
viewed from the standpoint of its influence upon international 
law. On the other hand it may be made with reference to 
matters which are of almost universal and permanent concern. 
We then have a treaty which may become a fruitful source of 
international law. Manifestly a treaty between minor powers 
such, for instance, as Hayti and Ecuador would not carry the 
same weight or be as great a factor in its influence upon, or in 
determining what is, international law as would a treaty between 
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Great Britian and Germany, even though the latter dealt with 
matters of considerably less importance in themselves. Now 
if in the latter case we add as signatories to the treaty the 
'United States,' France, Japan, Austria and Italy, it is clear that 
the provisions of the treaty may practically be considered as a 
part of international law by virtue of the consent of so great a 
number of leading powers to be bound by them. 

If the provisions of the treaty are merely declaratory of what 
is already international law it is clear that they are, from our 
present standpoint, of far less importance than when they provide 
that, as between the parties to the treaty, certain action shall be 
lawful concerning which international law had as yet been silent. 
Treaties of the first class merely add definiteness, whereas those 
of the second class are creative of international law; for, if 
originally entered into by a sufficient number of states, the new 
rule of conduct set forth in them becomes at once a part of in- 
ternational law. If, upon the other hand, they are originally 
entered into by but two states they become a part of inter- 
national law as soon as experience shows their value and they 
are acquiesced in by other states. 

Treaties may be so worded that they are evidently intended 
to be binding merely as between the parties thereto. In other 
words, treaties, as a rule, confer no rights upon any except 
signatories, but their wording may be such as to make it clear 
that at least some of their provisions will be considered as a 
statement of a rule of conduct not yet fully recognized as a part 
of international law, but which will, nevertheless be binding- 
upon the parties in their relations with other states. 

An excellent illustration of this is to be found in the treaty 
between Great Britian and Russia. In discussing the provisions 
of it in a debate in Parliament, Lord Grenville said: "The 
third and fourth sections, those which treat of contraband of war 
and blockaded ports, do each of them expressly contain not 
merely privileges henceforth to be enjoyed by the contracting 
parties only, but the recognition of a universal right, which, as 
such, cannot justly be refused to any other independent state. 
This third section which relates to contraband of war, is, in all 
its parts, strictly declaratory. It is introduced by a separate 
preamble announcing that its object is to prevent ambiguity or 
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misunderstanding as to what ought to be considered as con- 
traband of war. Conformably with this intention, the contract- 
ing parties declare in the body of the clause, what are the only 
commodities which they acknowledge as such. This clause 
must unquestionably be understood in that larger sense which 
is announced in its preamble, and which is expressed in the 
words of the declaration which it contains. It must be taken 
as laying down a general rule for all future discussions with 
any power whatever, on the subject of military or naval stores, 
and as establishing a principle of law which is to decide uni- 
versally on the just interpretation of this technical term 'con- 
traband of war.' On the whole, therefore, I have no doubt 
that neutral nations will be well warranted in construing this sec- 
tion as declaratory of a general principle, and applicable to every 
case where contraband of war is not defined by special treaty. 
Nor could we, in my opinion, as the treaty now stands, contend 
in any future wars with any shadow of reason, much less with 
any hope of success against this interpretation, however de- 
structive it might be of all our dearest interests." This line of 
reasoning is applicable to provisions of a treaty which are merely 
declaratory of what is international law and to those which 
record the conviction of their signatories as to what should be 
international law. In both cases the declarations may operate 
as an estoppel, if the language is such as to warrant it. And 
whatever the language used, a state may be estopped from deny- 
ing that a certain rule is binding upon it, if that rule is found in 
practically all of its treaties. 



